Congress of the Anited States
Pashington, DL 20515

January 26, 2023

The Honorable Michael Regan The Honorable Michael L. Connor
Administrator Assistant Secretary of the Army for Civil
U.S. Environmental Protection Agency Works

1200 Pennsylvania Avenue N.W. U.S. Department of the Army
Washington, D.C. 20460 108 Army Pentagon

Washington, DC 20310-0108
Dear Administrator Regan and Assistant Secretary Connor:

We write in strong opposition to the recent decision by the Environmental Protection Agency
(EPA) and the U.S. Department of the Army (collectively “the agencies”) to issue a new final
rule defining “waters of the United States” (WOTUS) under the Clean Water Act.! For decades,
confusion, regulatory uncertainty, and litigation have surrounded the scope of federal authority
over our nation’s waters, and this final rule continues that uncertainty.

Since 2015, the agencies have attempted to establish new WOTUS regulations under three
different administrations. American industry — particularly agriculture — relies on clear,
consistent, and manageable regulatory guidance. Administrator Regan stated on February 3,
2021, at a Senate hearing on his nomination as EPA Administrator, that you “...don’t want to
lose the opportunity to take a look at what we have learned with the Obama-era Waters of the
U.S. and the Trump-era Waters of the U.S.””? However, the agencies have just released the fourth
definition of WOTUS since 2015.

Rural communities in the West and across the country are dedicated to clean water and do not
deserve to be punished by the continued legal uncertainty that this new final rule promulgates.
Violations of the Clean Water Act carry significant criminal and civil penalties meaning that
farmers, ranchers, and small business owners could face jail time and thousands of dollars in
fines a day for making changes to their property. While some longstanding exemptions for
farming activities were maintained in this new rule, we are extremely concerned by the removal
of provisions in the Trump Administration’s Navigable Waters Protection Rule that gave
certainty to our farmers, ranchers, and agricultural industry. These changes mean that agency

! Press Release, EPA, EPA and Army Finalize Rule Establishing Definition of WOTUS and Restoring Fundamental
Water Protections, December 30, 2022, available at https://www.epa.gov/newsreleases/epa-and-army-finalize-rule-
establishing-definition-wotus-and-restoring-fundamental

2 Hearing on the Nomination of Michael S. Regan to be Administrator of the Environmental Protection, U.S. Senate
Environment & Public Works Committee, February 3, 2021, Page 46-47, available at
https://www.epw.senate.gov/public/_cache/files/b/b/bb8ad566-12ca-4ff6-adb5-
e3f61d44b3ab/736007F6C59AEDCCF63FD6C63517DADS.spw-02032021-nomination-hearing.pdf
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permits could be required for normal farming activities — such as removing debris and vegetation
from a ditch, applying pesticides, changing the type of crops grown on a field, or constructing a
fence or pond. Permitting is a costly and time-consuming process that requires farmers and
ranchers to hire attorneys and consultants they often cannot afford. It is unacceptable that the
agencies continue to create regulatory uncertainty for farmers, ranchers, small businesses, and
landowners.

Additionally, this new rule completely discounts a pending United States Supreme Court
decision on Sackett v. EPA, which will address the scope of agency authority that was granted by
Congress in the Clean Water Act.® The agencies’ continued reliance on the significant nexus
standard throughout the new final rule will face legal challenges when the Sackett decision is
released, furthering the legal uncertainty that Americans will face if significant portions of the
new rule have to be changed. The timing of this new final rule — quietly released over the
holidays on the last working day of 2022 — raises concerns that this was done deliberately by the
agencies to score political points and appease activists.

The American people deserve certainty and an assurance that existing rules and regulations will
not fluctuate with the threat of criminal penalties and significant financial hardship for failing to
abide by the ever-changing rules. This new WOTUS definition will only increase regulatory
uncertainty and worsen conditions for farmers, ranchers, job creators, and landowners. Given
this, we urge you to rescind the rule and postpone any subsequent agency action on WOTUS to
allow the Supreme Court to issue an opinion on Sackett v EPA.

Sincerely,
\f\ 'Z-r'J\_x_rl.T..'l L I,;._ﬁ}LJ,E, f ‘IE) . Tao
Dan Newhouse David Rouzer
Member of Congress Member of Congress
%Z/ z = INohiamsblel) Ihiotn Mok
Mike Bost Mariannette Miller-Meeks, M.D.
Member of Congress Member of Congress

3 Supreme Court of the United States, Sackett v. EPA, October 3, 2022, available at
https://www.supremecourt.gov/oral_arguments/argument_transcripts/2022/21-454 8m59.pdf
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Tom Emmer Elise M. Stefanik
Member of Congress Member of Congress
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Member of Congress Member of Congress
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Jim Jordan
Member of Congress
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Doug LaMalfa
Member of Congress

Guy Reschenthaler
Member of Congress

Nancy Mace
Member of Congress

Clwstea.

Claudia Tenney
Member of Congress

2.

Lauren Boebert
Member of Congress
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Diana Harshbarger
Member of Congress
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Tom McClintock
Member of Congress
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Dan Meuser
Member of Congress

Ralph Norman
Member of Congress
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Mary E. Miller
Member of Congress

Scott DesJarlais, M.D.
Member of Congress

Cliff Bentz
Member of Congress

Michael Cloud
Member of Congress



Andy Biggs
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Troy Nehls W.“Gregory Steube
Member of Congress Member of Congress
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Mark Amodei Harriet M. Hageman
Member of Congress Member of Congress
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Member of Congress Member of Congress
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Chuck Fleischmann Ronny L. Jackson
Member of Congress Member of Congress
James Baird Tim Burchett

Member of Congress Member of Congress
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Member of Congress Member of Congress
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Randy K. Weber Blaine Luetkemeyer

Member of Congress Member of Congress
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Member of Congress Member of gress
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Matthew Rosendale, Sr. Mike Simpson

Member of Congress Member of Congress é
Austin Scott Gregory F. Murphy, M.D.
Member of Congress Member of Congress

Robert E. Latta Don Bacon

Member of Congress Member of C%
Lance Gooden David G. Valadao

Member of Congress Member of Congress
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Kevin Kiley Byron Donalds
Member of Congress Member of Congress
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Member of Congress Member of Congress
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Pete Sessions John Joyce, M.D.
Member of Congress Member of Congress
Brian Babin, D.D.S. James Moylan
Member of Congress Member of Congress
Kelly Armstrong Darin LaHood

Member of Congress Member of Congress
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Pete Stauber
Member of Congress
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Nick Langworthy
Member of Congress

Monica De La Cruz
Member of Congress
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Ron Estes
Member of Congress
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Lisa McClain
Member of Congress

Burgess Owens
Member of Congress

Bryan Steil

Member of Congress
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John Rose
Member of Congress
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Richard Hudson
Member of Congress
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Bill Posey
Member of Congress
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Member of Congress
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Darrell Issa
Member of Congress

Adrian Smith
Member of Congress

John Curtis
Member of Congress

Siphui . B

Stephanie Bice
Member of Congress

Scott Perry
Member of Congress

Eric A. “Rick” Crawford
Member of Congress
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Michael Guest
Member of Congress

Debbie Lesko
Member of Congress
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Mike Ezell
Member of Congress
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Mike Collins
Member of Congress
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Marcus J. Molinaro
Member of Congress
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Member of Congress Member of Congress
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Tom Tiffany H. Morgan Griffith
Member of Congress Member of Congress
Rick Allen

Member of Congress

Mike Carey Greg Pence
Member of Congress Member of Congress
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Chuck Edwards
Member of Congress
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Tracey Mann
Member of Congress

DZty Johnson

Member of Congress
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Ken Buck
Member of Congress
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Blake Moore
Member of Congress
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Lori Chavez-DeRemer
Member of Congress

Ashley Hinson
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Larry Bucshon, M.D.
Member of Congress
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Member of Congress

s

Jack Bergman
Member of Congress
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Andy Ogles
Member of Congress
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Member of Congress
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John Moolenaar
Member of Congress
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Jake LaTurner
Member of Congress
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Mark E. Green, M.D.
Member of Congress
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Brad R. Wenstrup, D.P.M.
Member of Congress
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Zach Nunn
Member of Congress
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C. Scott Franklin
Member of Congress
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Doug Lamborn
Member of Congress

Kat Cammack
Member of Congress
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Robert B. Aderholt
Member of Congress

Juan Ciscomani
Member of Congress
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Mark Alford
Member of Congress

Bill Huizenga
Member of Congress

A

John Duarte
Member of Congress

Rudy Yakym Il
Member of Congress
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David Kustoff
Member of Congress
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Brandon Williams Troy Balderson
Member of Congress Member of Congress
Ben Cline Max Miller

Member of Congress Member of Congress
Drew Ferguson Michael Waltz
Member of Congress Member of Congress
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Michelle Fischbach Wesley Hunt

Member of Congress Member of Congress
Dan Bishop Mike Kelly %
Member of Congress Member of Congress
Maria Elvira Salazar Ann Wagnerj

Member of Congress Member of Congress
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Dan Crenshaw
Member of Congress

Robert J. Wittman
Member of Congress
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Member o gress Member of Congress
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Member of Congress Member of Congress
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Member of Congress Member of Congress

Lloyd Smucker Clay Higgins 4"
Member of Congress Member of Congress
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Mario Diaz-Balart Nathaniel Moran
Member of Congress Member of Congress
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Member of Congress Member of Congress
William R. Timmons, IV Russell Fry
Member of Congress Member of Congress
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Jen A. Kiggans David Schweikert
Member of Congress Member of Congress
Aaron Bean Pat Fallon
Member of Congress Member of Congress
Matt Gaetz Mike Gdrcia
Member of Cong Member of Congress
Harold Rogers Beth Van Duyne
Member of Congress Member of Congress
Ken Calvert ory Mills

Member of Congress Member of Congress
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Eli Crane Erin Houchin

Member of Congress Member of Congress

Andrew S. Clyde Laurel Lee

Member of Congress Member of Congress
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Member of Congress Member of Congress
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Member of Congress Member of Congress
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Young Kim Jenniffer Gonzéalez-Coldn

Member of Congress Member of Congress



